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(At Tape #1, Index #2720. 1:40 p.m)

M5. MAGEROWSKI : Pl ease be seated. V&M Managenent,
| ncorporated. Case #96-10123. Please identify yourselves for
t he record.

M5. HERTZ: Good afternoon, Your Honor. Jenni fer
Hertz on behal f of Stephen Gray, the creditor Trustee.

MR, RI ORDAN: Good afternoon, Your Honor. Les
Ri ordan, attorney for Al phonse Mburad.

M5. HERTZ: Your Honor, also —-

MR MOURAD: Al phonso, Mourad — |’ msorry. My
nanme i s Al phonse Mourad.

THE COURT: Wul d you sit behind the bar, please,
sir?

MR, MOURAD: Par don?

THE COURT: Sit behind the bar, please, sir. Yes,
Ms. Hertz.

MS. HERTZ: Your Honor, also with ne is Craig
Jal bert of the accounting firmof Verdolino & Lowey, and
al though he’s not a |lawer admtted to practice, | would ask
that he be allowed to sit with ne at counsel table.

THE COURT: | think. | just asked M. Murad to
sit behind the bar.

MS. HERTZ: Ckay.

MR. Rl ORDAN: Your Honor, | just would note. MW

appearance is very newto this case. M. Murad has been

96-10123 6-3-04
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representing hinmself pro se, and at this point | don’t think
we’'ll need his assistance here, but has essentially been
assisting with the preparation. Thank you.

THE COURT: Thank you. Al right, we're here on a
pre-trial conference today. Now apparently the parties have
the feeling that I'"mgoing to hear a notion for a judgnent on
the pleadings? 1Is that — |ooking at the papers, that seens to
be what people would expect to be arguing today, is that
correct?

MS. HERTZ: Your Honor, | haven't — | haven’'t
received any notice fromthe Court that it was scheduled for a
heari ng. | think —

THE COURT: Nei t her — and nor have — that’s
because we haven’t set one.

MS. HERTZ: So —-

THE COURT: Ckay, so you're not prep — all right.

MS. HERTZ: W' re prepared to argue it, but it
certainly isn't something that I was aware was on the Court’s
cal endar today.

THE COURT: What about you, M. R ordan?

MR. Rl ORDAN: |’ m prepared to argue the notion, Your
Honor .

THE COURT: Well, you tell nme — 1’mnot — have you
seen M. Riordan’ s response?

V5. HERTZ: Yes, Your Honor. W received it

96-10123 6-3-04
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yest erday afternoon.

THE COURT: Well, let’s talk about M. R or — M.
— You may sit down, Ms. Hertz. Let’s talk about your
response. Wiy should | even let it be filed? Wy shouldn't I
strike it? You filed the notion with the assent of the other
side to extend the tine to file this.

MR RI ORDAN: Mrhmrm

THE COURT: You asked for and were granted a notion
to file it by June 1%, It arrived in this courthouse — it was
opened in the mail on June 3% — it was stanped in at 12:13
today, so it’s two days late, you didn’t ask for perm ssion.
Way shouldn’t | just strike it and throwit in the waste
basket .

MR. Rl ORDAN: Well, Your Honor, | would say this.
— we filed it via mail on June 1. W faxed over a copy,
and —-

THE COURT: Faxed over a copy where?

MR. RI ORDAN: To opposi ng counsel .

THE COURT: Wiy didn't you fax-file it here? You
know how to do it. You filed the notion to extend by fax.

MR. Rl ORDAN: Your Honor, | would agree with you,
and | would ask you just to recognize this. | have never
practiced in the Bankruptcy Court before. | am —-

THE COURT: Do you know what date it was two days

ago?

96-10123 6-3-04
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MR RI ORDAN: Your Honor -—-

THE COURT: It was June 1s'.

MR RI ORDAN: Your Honor -—-

THE COURT: That’s the day it was. You don’'t file
papers by mail. |If they' re due here on the 1%, they’' re due
here on the 1st.

MR RI ORDAN: Your Honor -—-

THE COURT: Who do you think you are?

MR. Rl ORDAN: Your Honor, if | incorrectly filed it
by mail, you have ny apol ogi es.

THE COURT: File a notion for a late filing and |’
consider it.

MR. Rl ORDAN: Al right.

THE COURT: And tell nme why it was |late

MR. Rl ORDAN: It apparently was |late, Your Honor,
because —-

THE COURT: What do you nean “apparently”? It
couldn’t get her until the 1. You didn’t mail it until the
1st,

MR. Rl ORDAN: It was | ate because | mi sread the Rule
and felt that I could file it. | amnot that famliar with the
Bankr uptcy Court.

THE COURT: What Court lets you — considers it
filed when you drop it in the mail?

MR, Rl ORDAN: Al'l Massachusetts State Courts, Your

96-10123 6-3-04
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THE COURT: Well, you re in the Federal Court now.

Are you a nmenber of the Federal Court Bar?

MR. Rl ORDAN: | made a m stake, Your Honor.

THE COURT: Are you a nenber of the —-

MR RI ORDAN: Yes.

THE COURT: —- Federal Court Bar?

MR. Rl ORDAN: Yes, Your Honor.

THE COURT: You better get the Rules, counsel.
Under that podiumthere is a gray book. You see it?

MR. Rl ORDAN: Yes, Your Honor.

THE COURT: You see it? “Local Rules.”

MR, Rl ORDAN: Yes, Your Honor.

THE COURT: Take it and read it and don’'t come back

here until you know and understand them File a notion for

leave to file late. | will schedule it then. Wen — [|’1
schedul e an argunent on this notion, if | choose to, after

seen your notion.

| " ve

Are we ready for trial on this? |[|’'ve got joint pre-

trial statements — |’'ve got pre-trial statenments. Are we
ready to schedule a trial today for sonetine in the near

future?

MR. Rl ORDAN: Your Honor, and again, | would ask

sone indulgence. | had recently entered an appearance in this

case primarily to help M. Murad with his tax case before the

96-10123 6-3-04
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First Grcuit. | have |ooked over the files. There's a
tremendous anount of material to resolve. |I'’ma tax attorney
wi t hout much background i n bankruptcy, and in |ooking over the
materials that | see inthe file — | do not see any discovery,
| do not see automatic disclosure or anything of that nature.

THE COURT: The tinme for that is past, counsel
This matter is ripe for trial, as far as | can tell.

MR. Rl ORDAN: Vel l, Your Honor, | would sinply
request that you provide Al phonse Murad, who has been
conducting this as pro se.

THE COURT: For how many years, counsel?

MR. Rl ORDAN: Par don?

THE COURT: For how many years has he been pro se?

MR. Rl ORDAN: Many. Many.

THE COURT: So you think on the eve of trial, by
filing and appearance |'mgoing to slowthis case up —-

MR RI ORDAN: No, Your Honor —-

THE COURT: —- to give you an opportunity?

MR. Rl ORDAN: -- I"’mnot doing that, but | would ask
this Court to recognize that what | am doing as an attorney,
hopefully that this Court woul d appreciate. What | want to do
is nove the case forward. Wat | want to do is make sure that
M. Murad has appropriate representation, and | hope this
Court appreciates and is proud of the way | conducted nyself in

this case. |If | nake a mstake, |I'll stand up and take

96-10123 6-3-04
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obl i gati on. M. Murad should be entitled to pursue
di scovery. He is entitled to automatic discl osures under the
Rule. | will do everything possible to work with this Court
and to carry out ny duties and obligations. |[If the Court feels
he’s not entitled to discovery under the peculiar facts of this
case, then | can only ask for it.

| will do what | can to nove this to concl usion.

THE COURT: Was there a pre-trial order in this
case, counsel?

MR. Rl ORDAN: Apparently there’s a pre-trial order
in this case, which was issued by Judge Kenner, Your Honor.

THE COURT: Ms. Hertz, is the tine for discovery
passed under the pre-trial order?

MS. HERTZ: Your Honor, it’s long since passed. The
pre-trial order entered on Cctober 31t of 2001.

THE COURT: And di scovery, | presune, was all owed
for some 60, 90, 120 days after that?

MS. HERTZ: If you'll indulge nme for one nonent,
Your Honor.

THE COURT: Sur e.

MB. HERTZ: "1l find it.

[ Pause]

MS. HERTZ: Your Honor, per the pre-trial order, the

pre-trial statenents were due on February 15'" and April 12th

A further pre-trial --

96-10123 6-3-04
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THE COURT: VWhat year?

MB. HERTZ: 2002.

THE COURT:  Okay.

MS. HERTZ: A further pre-trial statenment as to M.
Mourad' s rebuttal evidence was due on or before June 4", 2002,
and that essentially the extent of the order. |’ m happy to

pass it up to you

THE COURT: No, I"'msure it’'s here. | just --
know |’ ve seen it. | just couldn’t put ny hands on it.
MR. Rl ORDAN: In short, Your Honor, the order didn't

address discovery. Certainly, automatic --

THE COURT: Wait -- then you better pass it up if

you think it didn't address discovery. Let nme see it.
[ Pause]
THE COURT: | di sagree, counsel. Thi s case shoul d
have been ready for trial back when these -- when this order

was conplied with, and, M. Murad, you may give this back to
Ms. Hertz. This matter was a -- excuse ne, a plaintiff’'s pre-
trial statenent was filed in February of 2002 listing exhibits
and what ever, and your filing an appearance doesn’t obviate the
fact that this case should be, as far as the Court’s concerned,
ready for trial

MR RI ORDAN: Your Honor, | don’'t dispute that.
What I'd like to be able to do is assist M. Murad in the

Court to enable his ability to present his case, nothing nore.

96-10123 6-3-04




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 10

| think Your Honor is absolutely right that the conm tnent on
counsel should be it to nove it to trial as quickly as
possible. | don’t think extensive discovery is required. |

t hi nk automatic di sclosure should be nmade.

I’ m not asking for a significant amount of time. All
|’ masking for the Court is the opportunity, after all this
time, to allow the Court to hear the facts of the case and nake
its decision, and I will work towards that. | have a | ot of
work to do, on what | --

THE COURT: You know, you --

MR. Rl ORDAN: -- essentially would think is -- 1
would tell the Court is a pro bono basis, but | would ask the
Court to at |east recognize that M. Murad has had certain
claims. He's had -- he’s had, you know, a storied history that
| m sure Your Honor is aware with. Let’s provide the proper

forum He can cone to you, present his case, and you can

rul e.

THE COURT: Well, that’'s why we're here. W’re here
to -- as on a pre-trial. There' s one pending notion apparently
for -- on a cross-notion for judgnment on the pleadings, which

wll deal with in short order, and then we’re going to have a
trial. W'’re not going to have discovery. Discovery is |long
-- years ago passed. Years ago; not weeks ago, not by a little
bit; by years, and I'’mnot going to reopen this case. This is

a ‘96 case, and it should be ready for trial.

96-10123 6-3-04
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Ms. Hertz, do you have anything to add to that?
assune you're prepared to go forward in trial

M5. HERTZ: We're prepared to go forward, Your
Honor. | would add that this case has been remanded on two
very slimand narrowed-down issues that |'m afraid, based upon
M. Murad s counsel’s response is that he’'s attenpting to sort
of -- | don’t know -- exponentially stormout of control with
various and rel ated tax issues.

| think that this case is ripe for judgnent on the
pl eadi ngs, and that’s why we noved for it. Alternatively,
think that it could be equally disposed of via summary
judgnent. |If you would require evidence, we could submt
af fidavits.

But certainly, if you would rather go the trial
route, we can do that. But | think that the -- you know, the
record of this case and the various opinions out there --

THE COURT: Well, the only -- when you say --

MS. HERTZ: -- make it sonewhat easily disposed of.
THE COURT: -- “the various opinions,” |’maware of
the remand fromthe BAP on the issue of -- was it negligence?

And - -
MS. HERTZ: And the late-filed adm nistrative cl aim
THE COURT: The late-filed adm nistrative claim
MS. HERTZ: And | think coupled with the Tax Court

opi nion which we attached as Exhibit A to our cross-notion and

96-10123 6-3-04




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 12

nmotion for judgnment on the pleadings, addresses the issue as to

the purported negligence of M. Gay in admnistering the

est ate.

THE COURT: Are you aware of the limted scope of
what we’'re going to -- what’s left in this case, counsel?

MR. Rl ORDAN: Your Honor, |I'’maware of the BAP s
decision. | think that we can focus on sone of the issues that

are presented. Qobviously it’s related to all eged negligence
relating to the handling of the tax.

Let nme give Your Honor one exanple. Subsequent to
the BAP's decision M. Gay signed the tax return for 1999 for
the S-corporation. The corporation, we can present evidence,
did not exist as of 1998. This is after the opinion, and we
view this as this is essentially a new claimthat has arisen
out of the sane issues.

THE COURT: Have you filed a new cl ai n?

MR. Rl ORDAN: Your Honor, | have not -- other than
-- and | think Your Honor knows this, other than what ny -- ny
notice of appearance and ny involvenent in the response, |
haven’t filed anything.

THE COURT: Well, if you think you have clains that
are not barred by a statute of Iimtations or a bar date,
they’re not -- they’ ve not been brought yet. They' re not part
of what |’ m heari ng.

MR RIORDAN.  Wéll, maybe this --

96-10123 6-3-04
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THE COURT: And as far as | know this case was
cl osed except for these few outstanding matters. Am | correct?

MS. HERTZ: That’ s correct, Your Honor.

THE COURT: Didn’t Judge Kenner issue an order to
that effect?

M5. HERTZ: Yes, Your Honor. She entered a final
decr ee.

THE COURT: So if you think you' ve got other clains,
counsel, you better figure out what you' re going to do about
them because |I'’mnot hearing themas -- in the context of this
matter.

MR. Rl ORDAN: Well, Your Honor, | think the clains
are tinmed. They're related to the issue of negligence.

THE COURT: But if they're not filed, counsel,
they’re not part of the record. You' re not witing on a clean
sl ate here.

MR. Rl ORDAN: | -- Your Honor, | understand, but
you're -- you know, |I'’masking this Court for a certain anount
of time to review this volum nous material, for a certain
anount of tinme to ask if | can take limted discovery, and what
you're saying to ne is, you re saying, “M. Murad should have
done this all a long tine ago,” which |I accept.

THE COURT: Well, if there are new cl ains that not
time-barred or barred procedurally, then I’m not making any

rulings that apply to those clainms. They' re not before ne.

96-10123 6-3-04
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MR RI ORDAN: But --but how -- howis the position
t hat Your Honor is taking now and know ng the history of this
case, and | even have the opportunity to address those clains
(uncl ear) --

THE COURT: You've got all the tinme you want on
t hose cl ai ns.

MR. Rl ORDAN: Your Honor, our view about the conduct
of the Trustee subsequent to the clainms which arose are

material to this issue. W believe that whether a claimor not

-- those issues are material. W -- we -- all that opposing
counsel did was attach a Tax Court decision to -- to --
THE COURT: |’mnot ruling on her notion now. You

under stand t hat.

MR RI ORDAN: vell --

THE COURT: What |’ m suggesting to you is, there was
a -- this matter was adjudi cated by Judge Kenner. She entered
a final order. It was re -- that final order, as | recall, was
affirmed in nost instances, but one or two issues were renmanded

to her for further hearings, consistent wwth the BAP' s

decision. That’'s all |’ m hearing.

MR. Rl ORDAN: Well, | understand, Your Honor, and
what appears to be have been remanded was -- was the issue
relative to M. Argunent’s (sic) -- M. Murad' s argunent

that M. Gay’'s negligence in relation to the preparation of

the tax return and his dealing with the tax credits were at

96-10123 6-3-04
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issue in this case. That seens to be what the Appellate
deci si on sai d.

THE COURT: Well, you may be right. 1’1l have to go
back and read it again.

MS. HERTZ: | think, Your Honor, that could very
easily narrowed by reading M. Murad s notion to all ow
admnistrative claimlate, with the subject matter of which is
what -- has been remanded, and those particular clainms, | --
based on ny plain reading of that particular notion, are not
present .

MR. Rl ORDAN: VWell, Your Honor, | would just say
that referring to the plain text of the bankruptcy deci sion,
once again we would ask you, Your Honor -- we will do
everything possible to bring this case to a fair and just and
final concl usion.

Certain things may have to be done to do that.
woul d ask for sufficient tinme, because | think wthout --
particularly at ny late entry, I'mnot in the position to help
M. Murad. You know, if it’s Your Honor’s position that his
l[itigation in this case prior to ny entering the case as
counsel has |ocked himinto sonething, | think the best thing
to dois to let M. Murad proceed; but in order for nme to
provide himw th the assistance | can, | have to becone
famliar wwth the case, | have to nake a determ nation as to

whet her any issues need to be explored on an evidentiary basis,

96-10123 6-3-04
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and | have to nake decisions that other -- other attorneys
woul d make in the normal course of action. An additional three

to six months | don't think is unfair or burdensone on the

Court.

THE COURT: | think it’s ridicul ous, counsel.

MR RI ORDAN: Well, Your Honor --

MS. HERTZ: | totally --

THE COURT: You chose to enter your appearance.

MR RI ORDAN: And |’ ve en --

THE COURT: You entered your appearance when there
was already a pre-trial hearing schedul ed, counsel. What does

t hat mean?

MR. Rl ORDAN: Your Honor, if Your Honor would
prefer, I wthdraw, because --

THE COURT: No, I"'mnot -- | don’'t prefer you to do
anything; but if you think that |’mgoing to take this matter,
which was ripe for trial and was ripe for trial two years ago,
and roll it out for another three to six nonths --

MR. Rl ORDAN: Your Honor -- just -- a trial request
was made two years ago. This Court did not nove a finger to
give M. Murad and trial, and now you're -- this Court is
taking the position, knowi ng the history of this case?

THE COURT: Counsel, you raise your finger again --

MR. Rl ORDAN: | apol ogi ze, Your Honor.

THE COURT: Just count to ten

96-10123 6-3-04
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MR. Rl ORDAN: | apol ogi ze, Your Honor.

THE COURT: Take a deep breath, counsel. Take a
deep breath

MR. Rl ORDAN: Your Honor, all’s -- all | ask for is
that the Court act consistently and fairly in bringing this
case to a conclusion. | can only do so nuch. | wll do what |
can.

THE COURT: Well, discovery is over, counsel, so |
don’t know what you're going to do, think you re going to do in
the next three to six nonths. What I’mgoing to do is |I'm
going to order that both parties file whatever nenbs they want
to file with ne with respect to what they believe the issues
are before me. Now that’'s not going to take you three to six
months. And any further nenos that they want to file with

respect to this cross-notion to judgnents on the pleadi ngs, and

| will schedule a hearing. I’'ll do it right now | wll hear
the notion -- the judgnment -- cross-notion for judgnents on the
pl eadi ngs sonetine probably in July, and then we’ll go from

t here.

MR. Rl ORDAN: Al right.
[ Pause]
THE COURT: Al right. 1’mgoing to continue this
pre-trial to July 21st at 9:30 a.m At that same tine | wll
hear the cross-notions for judgnent on the pleadings. |’'m

directing that both parties file such nenos as they wish to

96-10123 6-3-04
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file by July 14" on the foll ow ng issues:

(1), what matters they believe are before this Court
for adjudication, and (2), any further nmenos they want to file
on the judgnent on the pleadings notion. At the concl usion of
t he judgnent on pleadings notion, if the case is still open, we
w Il discuss trial dates and duration, so you should bring your
cal endars and al so do sone thinking as to how | ong you think
this case may take at trial

Anyt hing further? Thank you.

MS. HERTZ: Thank you, Your Honor.

(End at Tape #2, |ndex #4430. 2:01 p.m)
ok ok Kk K K K Kk K K * *

| certify that the foregoing is a true and accurate

transcript fromthe electronically sound recorded record of the

pr oceedi ngs.

GLORIA C. IRWIN Date
Certified Transcriber NJ AOC200
Federal CET #122

GCI TRANSCRIPTION SERVICES
210 Bayberry Avenue
Egg Harbor Township, NJ 08234-5901
609-927-0299 1-800-471-0299

FAX 609-927-6420
e-mail irwingloria@comcast.net

96-10123 6-3-04




